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DETAILED ACTION 

Applicant's arguments, filed 6/fl/06, have been fully considered and are deemed 
to be persuasive. Rejections and/or objections not reiterated from previous office 
actions are hereby withdrawn. The following rejections and/or objections are either 
reiterated or newly applied. They constitute the complete set of actions being applied to 
the instant application. 

Receipt of the amendment filed 06/I&/06 is acknowledged. 

Status of the Claims 

Claims 6-13 are pending and the subject of this Office Action. 

Claim rejections - 112 - Second Paragraph 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 6-13 are rejected under 112, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

Claim 6 recites the confusing language " wherein a content of g>3 unsaturated 
acyl groups having at least 20 carbon atoms and monoenoic acyl groups in acyl groups 
i consisting the diglyceride are about 15 to 89.5% by weight and about 10 to 84.5% by 
weight, respectively." The plain meaning of the phrase "consisting the diglyceride," 
suggest that it is contained within the co3 unsaturated acyl groups and the monoenoic 
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acyl groups, which in the specification appear to substituent groups of the diglyceride. 
Thus, these limitations are indefinite because it is not clear what the language means. 

It is suggested that this rejection may be overcome by replacing the above 
confusing language with the following language "wherein the content of the co3 
unsaturated acyl groups having at least 20 carbon atoms and monoenoic acyl groups in 
acyl groups constituting the diglyceride are about 15 to 89.5% by weight and about 10 
to 84.5% by weight, respectively." See the instant specification, page 5, lines 7-13. 
Applicant should be careful not to introduce any new matter into the disclosure (i.e., 
matter which is not supported by the disclosure as originally filed). 

Claims 7-13 are rejected for the same reason stated above as they depend from 
claim 6 and fail to correct the deficiency of claim 6. 

Claim rejections - 35 USC 103(a) 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

This application currently names joint inventors. In considering patentability of 

the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 

the various claims was commonly owned at the time any inventions covered therein 

were made absent any evidence to the contrary. Applicant is advised of the obligation 

under 37 CFR 1.56 to point out the inventor and invention dates of each claim that was 

not commonly owned at the time a later invention was made in order for the examiner to 
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consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

Claims 6-13 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Zaks et al. (US Patent 5,935,828), in view of Ono et al. (5,962,058), in view of Nomura 
et al. (US Patent 5,160,759), in view of Biji et al. (US Patent 6,255,505B1), in view of 
Barclay (US Patent 5,130,242), further in view of Brown et al. (US Patent 5,288,619), 
further in view of Goto et al.(US Patent 6,139,897), further in view of Del Vento (US 
Patent 4,701 ,338), and further in view of Ciani (Maurizio Ciani, Wine Vinegar Production 
Using Base Wines Made with Different Yeast Species, J. Sci Food Agric 78, 1998: 290- 
294). 

Zaks et al. (US Patent 5,935,828) teach an enzymatic process for preparing an 
oil-based product significantly enriched in omega-3 fatty acids compared to natural 
marine oils (column 2, lines 14 to 16). Zaks et al. further teach that a process for 
preparing enriched monoglycerides, diglycerides, and triglycerides (column 2, lines 14- 
63). Zaks et al. also disclose that there is an established relationship between dietary 
marine fish consumption and reduced incidence of coronary disease and the fact that 
numerous studies have confirmed several specific effects of a diet high in 
polyunsaturated fatty acids (column 1, lines 6-13). Also, Zaks et al. teach that the 
unique properties of fish and marine oils which confer the health benefits are attributed 
primarily to two polyunsaturated fatty acids: eicosapentaenoic acid (EPA), which has a 
20 carbon chain, and docosahexaenoic acid (DHA), which has a 22 carbon chain 
(column 2, line 66 to column 3, line 3). Although Zaks et al. teach enriched oil-based 
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products comprising polyunsaturated fatty acids, they do not teach the oil composition 
of the instant application. However, they do provide an expressed motivation to create 
enriched C20 and C22 polyunsaturated fatty acid oil-based products. 

Ono et al. (US Patent 5,962, 058) discloses a foamable oil-in-water emulsion 
comprising a diglyceride(s) with a monoglyceride(s) and/or a triglyceride(s), wherein it is 
desirable to use a mixture containing a desired diglyceride in an amount of 50 wt % or 
more (column 4, lines 56-63). Ono et al. specifically teach glyceride compositions 
comprising monoglyceride (1 to 4.3 wt %), diglyceride (87.1 to 88.9 wt %), triglyceride 
(6.8 to10.3 wt %), and free fatty acids (see Table 1, column 8). Clearly, the oil 
composition of the instant application overlaps with the oil-in-water emulsion taught by 
Ono et al. with respect to the total wt % of the monoglyceride, diglyceride and 
triglyceride components. Ono et al. further teach diglycerides consisting of saturated 
fatty acids moieties having from 16 to 22 carbon atoms, but they do not teach 
diglycerides consisting of co3 unsaturated acyl groups having at least 20 carbon atoms 
and monoenoic acyl groups in acyl groups constituting the diglyceride of about 15 to 
89.5% by weight and about 10 to 84.5% by weight, respectively, as in the instant 
application. 

Nomura et al. (US Patent 5,160,759) is added to show the state of the prior art at 
the time the instant invention was made. Nomura et al. teach an oil-in-water emulsion 
which exhibits a rich fatty savor even at a lowered fat content and which is easily 
preparable. The inventors found that when the oil phase is composed of a glyceride 
mixture containing diglycerides in specificed amounts exhibits a remarkably rich fatty 
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savor (column 1, lines 61-68). "The glyceride mixture constituting the oil phase of the 
emulsion composition comprises diglycerides in an amount exceeding 30% by weight 
and up to 100% by weight, monoglycerides in a weight ratio of 0 to 1/20 based on the 
diglycerides and the balance of triglycerides and has a melting point of 35 degrees 
Centigrade. Nomura et al. further state that it is preferable that the fatty acid residue of 
each of the glycerides have a number of carbon atoms of 8 to 24, still preferably 16 to 22 
(column 3, lines 19-28). Someone skilled in the art at the time the invention of the 
instant application was made would have been motivated to combine the teaching of 
Zaks et al., in view of Ono et al., and further in view of Normura et al. to obtain the 
benefit of the rich fatty savor and the ease of preparation of the oil-in-water emulsion 
taught by Normura et al. 

Biji et al. disclose microbial polyunsaturated fatty acid (PUFA) containing oil with 
a high triglyceride content (e.g. at least 90%), and a high Rancimat induction time (e.g. 
at least 5 hours at 80 degrees Centigrade) that can be used in foods, foods stuffs or 
food compositions or serve as a nutritional supplement, wherein the PUPA can be a 
C18, C20 or C22 co-3 and C18, C20, or C22 co-6 polyunsaturated fatty acid (column 2, 
lines 50-67). "In particular the PUFA is arachidonic acid (PUPA), eicosapentaenoic acid 
(EPA), docosahexaenoic acid (DHA)" (column 2, lines 55-59). Although Biji et al. 
disclose C18, C20, and C22 polyunsaturated fatty acids, they do not disclose the 
acylated co-3 polyunsaturated and the acylated monoenoic fatty acid constituents of the 
diglyceride in the oil composition of the instant application. Further, Barclay discloses 
that it would be economically and nutritionally desirable to produce fatty acids in a 
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heterotrophic culture (column 3, lines 11-14), particularly co-3 polyunsaturated fatty 
acids for use in a food product (column 3, lines 11-14, and lines 51-67). Barclay also 
discloses that omega-3 highly unsaturated fatty acids are of significant commercial 
interest in that they have been recently recognized as important dietary compounds for 
preventing arteriosclerosis and coronary heart disease, for alleviating inflammatory 
conditions and for retarding the growth of tumor cells (column 1, lines 30-36). In 
addition, Brown et al. (US Patent 5,288,619) teach enzymatic methods for preparing 
glycerides and to design glycerides of specific composition (column 1, lines 13-15). 
Based on the recognized dietary benefits of polyunsaturated fatty acids in preventing 
cardiovascular disease disclosed above, coupled with the economic benefit of utilizing 
heterotrophic culture to create co-3 polyunsaturated fatty acids for use in a food product 
taught by Barclay, someone of skill in the art at the time the instant invention was made 
would have been motivated to combine the teaching of Zaks et a., in view of Ono et al., 
Nomura et al, in view of Biji et al, in view of Barclay, and further in view of Brown et al. 
for economic and health reasons. 

Further, Goto et al. (US Patent 6,139,897) teach an oil and fat composition which 
lowers blood cholesterol when ingested in daily life similarly to ordinary fats and usuable 
without posing any problem concerning appearance, flavor, heat cooking, etc. when 
compared with general edible fats (column 1, lines 49-57). Goto et al. further disclose a 
table cooking oil comprising an oil or fat composition, a food product including "the oil or 
fat composition, ... , and an oil or fat-processed food product 3 to 95 wt % of oil or fat 
comprising 15 wt % or more of a diacylglycerol and 1 to 20 wt % of phytosterol and a 
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beverage product comprising 0.2 to 10 wt % of an oil or fat comprising 15 wt % or more 
of a diacylglycerol and 0.2 to 1 wt % of phytosterol" (column 2, lines 46-56). Goto et al. 
also disclose a fatty acid composition comprising monoacylglycerols (0.4 wt %), 
diacylglycerols (88.3 wt %), and triacylglycerols (1 1 .3 wt %), and free fatty acids, see 
example 8 (column 12, Iines1-14). In fact, the diacylglycerol content of 88.3 wt % 
disclosed by Goto et al. overlaps with the diacylglyceride content (of 15 to 89.5 wt %) in 
the oil composition of the instant application. Also, Goto et al. disclose oil and fat 
compositions usuable in foods such as drinks, desserts, ice cream, dressings, toppings, 
mayonnaise, potato chips, snack cakes, cakes, cookies, pies, breads, and chocolates, 
and other foods including bakery mixes (column 5, lines 1 1 to 20). Goto et al. further 
teach that edible vinegar can be used to adjust the pH of the food product (column 6, 
line 25). Goto et al. do not teach diacylglycerols with co3 unsaturated acyl groups having 
at least 20 carbon atoms and monoenoic acyl groups in acyl groups constituting the 
diglyceride of about 15 to 89.5% by weight and about 10 to 84.5% by weight, salad 
dressings, or salad dressings comprising wine vinegar as claimed in the instant 
application. However, based on the teaching of Zaks et al., someone of ordinary skill in 
the art would have been motivated to combine the teaching of Goto et al., in view of 
Zaks et al, in view of Ono et al., in view of Nomura et al., in view of Biji et al., in view of 
Barclay, and in view of Brown et al., to create an enriched oil composition comprising 
co3 unsaturated acyl groups having at least 20 carbon atoms and monoenoic acyl 
groups in acyl groups constituting the diglyceride of about 15 to 89.5% by weight and 
about 10 to 84.5% by weight in order to derive the cholesterol lowering benefits of the 
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Goto et al. oil composition and its other benefits as far as being usuable without posing 
any problem concerning appearance, flavor, heat cooking, etc. when compared with 
general edible fats (column 1 , lines 49-55). 

Del Vento teaches an oil and vinegar salad dressing food product (US Patent 
4,701,338; column 1, lines 6-8 and lines 32-38). Del Vento also teaches said vinegar is 
red wine vinegar (column 6, lines 28-29). In addition, Ciani discloses that wine vinegar 
is generally recognized to have a higher organoleptic value in comparison with other 
vinegars (page 290, column 1, lines 6-8). Clearly, Ciani provides a motivation, or at 
least a suggestion, for someone of ordinary skill in the art at the time the instant 
invention was made to combine the teaching of Del Vento, in view of Zaks et al, in view 
of Ono et al., in view of Nomura et al., in view of Biji et al., in view of Barclay, and in 
view of Brown et al., and further in view of Goto et al. to create an enriched oil 
composition comprising co3 unsaturated acyl groups having at least 20 carbon atoms, 
and monoenoic acyl groups in acyl groups constituting the diglyceride of about 15 to 
89.5% by weight and about 10 to 84.5% by weight in order to derive the cholesterol 
lowering benefits of the Goto et al. oil composition in food products including a salad 
dressing and a salad dressing further comprising a wine vinegar. 

Thus, for the reasons stated above, someone skilled in the art would have 
deemed it obvious to create the instant inventive concept in view of the teachings 
teaching of Zaks et al., in view of Ono et al, in view of Nomura et al, in view of Biji et al., 
in view of Barclay, in view of Brown, in view of Goto et al., further in view of Del Vento, 
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and further in view of Ciani to arrive at the instant inventive concept with a reasonable 
expectation of success. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Charlesworth Rae whose telephone number is 571-272- 
6029. The examiner can normally be reached between 8 a.m. to 4:30 p.m. Monday to 
Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Ardin Marschel, can be reached at 571-272-0718. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 

For more information about the PAIR system, see http:pair-direct.uspto.gov. 
Should you have any questions on access to the Private PAIR system, contact the 
Electronic Business Center (EBC) at 800-217-9197 (toll-free). If you would like 
assistance from a USPTO Customer Service Representative or access to the 
automated information system, call 800-786-9199 (IN USA OR CANADA) or 571-272- 
1000. 
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